
Social Media Etiquette for 
Businesses

J. Chadwick Hatmaker, Esq.
WOOLF, McCLANE, BRIGHT, ALLEN & CARPENTER, PLLC

900 Riverview Tower
900 S. Gay Street

Knoxville, Tennessee 37902
(865) 215-1000

(865) 215-1015(fax)
chatmaker@wmbac.com

Circular 230 Notice:  These materials are designed to provide general information.  Although prepared by a 
professional, these materials should not be utilized as a substitute for professional legal advice in specific situations.  If 
legal advice or other expert assistance is required, please consult with an attorney.



Social Media:  The Facts

By the end of 2009, there were:
 133 million blogs worldwide
 350 million people on Facebook
 27 million “tweets” every 24 hours
 1.2 billion YouTube views daily



Social Media: The Facts
 More than 270 million Americans (87% of the 

population) own a wireless device
 90% of Americans are within 3 feet of their 

mobile device 24 hours a day
 Twitter – 175 million accounts
 facebook – approximately 750 million users
 YouTube – over 48 hours of new videos are 

uploaded each minute
 MySpace – 63 million users



Some of the Effects

Employees have greater access to 
information
More sources of information
Faster sharing – rush to be first
More personal
Public participation



To Use or Not to Use 
for Background Checks?



Risks of Not Using

What you don’t know can hurt you

(ex.  Google search reveals prior conviction for theft)



Risks of Using

What you do know can hurt you

(ex.  Potential discrimination claim)



Steps to Take If You Use

Hire Third Party to search and filter; or
Designate an employee who is familiar 
with discrimination laws to conduct the 
searches and filter the relevant, legitimate 
information to those making the hiring 
decisions
Apply consistently
Keep records of search



Social Media and the NLRB

Section 7 of the NLRA gives employees 
the right to engage in “concerted activity” 
regarding the terms and conditions of 
employment



NLRB Test for 
Concerted Activity

Is the activity “engaged in with or on the 
authority of other employees, and not 
solely by and on behalf of the employee 
himself?”



What the NLRB Says 
Violates the NLRA

Firing an employee for making a negative comment on 
facebook about her supervisor, which was supported by 
her co-workers.  (AMR case)
Firing 5 employees for facebook comments about one 
co-worker’s criticism of another coworker’s performance, 
even though the responses contained profanity and the 
co-worker complained that she had been harassed by 
the other 5.  (Concerted activity, pertaining to work)



What the NLRB Says 
Violates the NLRA

Firing an employee for critical comments 
on facebook about a sales event.  (Co-
workers had expressed these concerns at 
work and the sales event impacted 
potential compensation.)
Firing 2 employees who made negative 
comments on facebook about the 
employer’s tax withholding practices.



What the NLRB Says 
Doesn’t Violate the NLRA

Firing an employee for offensive “tweets” that 
weren’t work related. (Not concerted activity, 
not work related)
Firing an employee bartender who used 
facebook to call the employer’s customers 
“rednecks” and to state he hoped they 
choked on glass as they drove home, even 
though he also complained about no raise 
and doing the waitresses’ work without tips.  
(Not concerted activity)



What the NLRB Says 
Doesn’t Violate the NLRA

Firing an employee for making disparaging remarks 
about the employer on her senator’s facebook wall.  (Not 
concerted activity because she acted alone).
Firing an employee for making inappropriate comments 
on facebook about the mentally ill residents living in the 
homeless shelters owned by her employer (Not 
concerted activity).
Disciplining an employee for negative comments on 
facebook about a manager, even though co-workers 
responded.  (Not concerted activity because it was an 
“individual gripe” and not an outgrowth of prior group 
activity).
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